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RESUMEN

La tenencia es uno de los atributos de la patria potestad que garantiza el derecho de los
nifios y adolescentes a ser cuidados por padres que sean adecuados para su desarrollo
integral, asi como el derecho de los progenitores a tener y gozar de la compaiiia de sus
hijos. Tradicionalmente, la tenencia se entendia como la facultad que tenia un solo
progenitor, tras una separacion, para vivir con los hijos. Sin embargo, este concepto ha
sido replanteado con la incorporacion de la tenencia compartida, que reconoce la
corresponsabilidad de ambos padres en la crianza y garantiza el derecho del menor a
mantener vinculos afectivos y continuos con ambos padres. En nuestro pais la tenencia
se otorgaba generalmente a un solo progenitor, pero con la Ley N° 31590, publicada en
el afio 2022, se modifico el Codigo de los nifios y Adolescentes para establecer la tenencia

compartida como regla y la exclusiva como excepcion.

La presente investigacion tuvo como objetivo analizar la aplicacion judicial de la tenencia
compartida en los juzgados especializados de familia de los distritos de Cerro Colorado,
Jacobo Hunter y Paucarpata. Para lo que se utilizé un enfoque cualitativo, analizando 60
sentencia emitidas durante el afio 2023. Los resultados evidencian que en 59 de los casos
no se aplico la tenencia compartida, a pesar de estar normada como regla. Los Jueces
exigieron como requisito la existencia de colaboracion y coordinacion contante entre los
padres, siguiendo una parte del criterio de la Casacion N° 3767-2015-Cusco, aunque este

no esta previsto en la Ley N° 31590.

De lo expuesto, se concluye que existe una brecha entre la norma y su aplicacion, lo que
sigue limitando el derecho de los nifios a mantener una relacion preservada con ambos
progenitores. Por ello, se recomienda la modificacion de la ley a fin de establecer un

concepto unificado y los requisitos minimos que orienten su adecuada aplicacion.
Palabras claves:

Tenencia compartida, Interés superior del nifio, Ausencia de colaboracion y coordinacion

entre los progenitores.
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ABSTRACT
Custody is one of the attributes of parental authority that guarantees the right of children

and adolescents to be cared for by parents who are suitable for their integral development,
as well as the right of parents to have and enjoy the company of their children.
Traditionally, custody was understood as the right of one parent, after separation, to live
with the children. However, this concept has been redefined with the introduction of
shared custody, which recognizes the joint responsibility of both parents in raising their
children and guarantees the child’s right to maintain emotional and continuous bonds with
both parents. In our country, custody was generally granted to one parent, but with Law
No. 31590, published in 2023, the Children and Adolescents Code was modified to
establish shared custody as the rule and exclusive custody as the exception.
This research aimed to analyze the judicial application of shared custody in the family
courts of the districts of Cerro Colorado, Jacobo Hunter, and Paucarpata. A qualitative
approach was used, analyzing 60 rulings issued during the year 2023. The results show
that in 59 of the cases, shared custody was not applied, despite being established as the
rule. Judges required the existence of collaboration and constant coordination between
parents, following part of the criteria from Casation No. 3767-2015-Cusco, although this
is not provided for in Law No. 31590.

It is concluded that there is a gap between the law and its application, which continues to
limit the children’s right to maintain a preserved relationship with both parents. Therefore,
it is recommended to modify the law to establish a unified concept and minimum

requirements to guide its proper application.
Key words:

Joint custody, Best interests of the child, Lack of collaboration and coordination between

parents.
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